COURT OF APPEALS STANDI NG COW TTEE
ON RULES OF PRACTI CE AND PROCEDURE

M nutes of a neeting of the Rules Comrittee held in Room
1100A of the People’ s Resource Center, 100 Community Pl ace,

Crownsvill e, Maryland, on COctober 14, 2005.

Menbers present:

Hon. Joseph F. Murphy, Jr., Chair
Linda M Schuett, Esq., Vice Chair

F. Vernon Boozer, Esq. Hon. John F. MAuliffe

Al bert D. Brault, Esqg. Robert R M chael, Esq.

Hon. Janmes W Dryden Hon. John L. Norton, 111

Hon. Ellen M Heller Debbie L. Potter, Esqg.

Hon. Joseph H. H. Kapl an Larry W Shipley, derk

Ri chard M Karceski, Esq. Hon. WIlliam B. Spellbring, Jr
Robert D. Klein, Esq. Melvin J. Sykes, Esq.

Ti mot hy F. Ml oney, Esq. Del. Joseph F. Vallario, Jr.

| n attendance:

Sandra F. Hai nes, Esq., Reporter

Sherie B. Libber, Esq., Assistant Reporter

James M Brault, Esq.

Brian L. Zavin, Esq.

Dennis C. McCoy, Esq.

Keith Teel, Esg.

L. A Richardson, Jr., Esqg., State Farm I nsurance

Antonio Goia, Esq., State’s Attorney Ofice, Baltinmore City

David R Durfee, Jr., Esq., Executive Director, Legal Affairs,

Admi nistrative Ofice of the Courts

Deborah A. Unitus, Manager, Program Services, Admnistrative
Ofice of the Courts

The Chair convened the neeting. He said that at the Court of
Appeal s hearing on October 11, 2005 concerning subsection (d)(2)

of Rule 16-760, Order Inposing D scipline or Inactive Status,



there were oral presentations fromtwo diverse groups. The first
consi sted of several paralegals who testified that they do not
want di sbarred or suspended attorneys working as paral egals. The
second group consi sted of several disbarred and suspended
attorneys who expressed the view that they ought to be able to
serve as paralegals until they are reinstated. The Court decided
to keep Rule 16-760 (d)(2), which prohibits disbarred or
suspended attorneys fromacting as paral egals, in suspension and
send the issue to the Rules Commttee with a request that the
Commttee draft a Maryland Rule simlar to Rule 217 (j) of the
Pennsyl vani a Rul es of Disciplinary Enforcenent, which has a
reporting requirenment inposed on a disbarred or suspended
attorney serving as a paralegal to report his or her activities.
The Chair suggested that the Commttee consider inposing the
reporting requirement on the attorney supervising the disbarred
or suspended attorney, so that the supervising attorney certifies
that the disbarred or suspended attorney is not perform ng any
duties that a paralegal is not allowed to perform

Agenda Item 2. Consideration of proposed anmendnents to Rule
8-423 (Supersedeas Bond)

The Vice Chair presented Rule 8-423, Supersedeas Bond, for

the Conmttee' s consi deration.



MARYLAND RULES OF PROCEDURE
TI TLE 8 - APPELLATE REVI EWIN THE COURT OF
APPEALS AND COURT OF SPECI AL APPEALS
CHAPTER 400 - PRELI M NARY PROCEDURES

AMEND Rul e 8-423 by addi ng | anguage to
subsection (b)(1) that provides factors for
the court to use in determning the
anount of the supersedeas bond, as foll ows:

Rul e 8-423. SUPERSEDEAS BOND

(a) Condition of Bond

A supersedeas bond shall be
condi ti oned upon the satisfaction in full of
(1) the judgnent from which the appeal is
t aken, together with costs, interest, and
damages for delay, if for any reason the
appeal is dismssed or if the judgnent is
affirmed, or (2) any nodified judgnent and
costs, interest, and danages entered or
awar ded on appeal .

(b) Amount of Bond

Unl ess the parties otherw se agree,
t he amount of the bond shall be as foll ows:

(1) Mney Judgnment Not O herw se Secured

When the judgnent is for the
recovery of noney not otherw se secured, the
anmount of the bond ordinarily shall be the
sumthat will cover the whole amount of the
j udgnment renaining unsatisfied plus interest
and costs. However, the court may set the
bond i n anot her anobunt upon maki ng specific
findings justifying the anount. The court
shall take into consideration any relevant
factor, including

(A) the judgnent debtor’s ability to
pay the judgnent;




(B) the existence and val ue of
security;

(C) the judgnent debtor’s opportunity
to dissipate assets;

(D) the judgnent debtor’s likelihood of
success on appeal

(E) the potential adverse effects of
t he bond on the judgnent debtor, including,
but not limted to, the potential adverse
effects on the judgnent debtor’s enpl oyees,
financial stability, and busi ness operations;

(F) the potential adverse effects of
t he bond on the judgnent creditor and third
parties, including public entities; and

(G in aclass action suit, the
adequacy of the bond to conpensate al
menbers of the cl ass.

Cross reference: Rule 1-402 (d); O'Donnell
v. McGann, 310 Md. 342, 529 A 2d 372 (1987).

(2) Disposition of Property

When the judgnment determ nes the
di sposition of the property in controversy
(as in real actions, replevin, and actions to
forecl ose nortgages,) or when the property,
or the proceeds of its sale, is in the
custody of the lower court or the sheriff,
t he ambunt of the bond shall be the sumthat
wi |l secure the anount recovered for the use
and detention of the property, interest,
costs, and damages for del ay.

(3) O her Cases

In any other case, the anount of the
bond shall be fixed by the | ower court.

Source: This Rule is derived as foll ows:
Section (a) is derived fromforner Rule
1018 a.
Section (b) is derived fromforner Rule
1018 b and 1020 a.



Rul e 8-423 was acconpani ed by the follow ng Reporter’s Note.
Dennis McCoy, Esq., requested that the
Rul es Comm ttee consi der addi ng a supersedeas
bond limt of $25 million to ensure that a
defendant’s right to appeal is fully
protected. The Conmittee discussed this
i ssue and deci ded that a supersedeas bond
limt is a matter for the legislature to
determ ne. However, the Conm ttee suggested
t hat | anguage coul d be added to Rule 8-423
enphasi zing that the court can set a bond
that is different fromthe one delineated in
subsection (b)(1) of the Rule and providing
factors that the court can use in determ ning
the bond anmount. The factors suggested for
addition to the Rule are derived from I owa
Code, 8625A.9 and Rule 62 of the Uah Rul es
of Civil Procedure.
The Vice Chair said that this Rule had been before the
Comm ttee previously. Dennis MCoy, Esqg., had requested that a
flat dollar Iimt on the ambunt of a supersedeas bond be added to
the Rule. He had requested that the |egislature change the | aw
to add a limt to a supersedeas bond, but the |egislature sent
the matter to the Rules Commttee. Previously, the Rule had been
revised to add the word “ordinarily” in subsection (b)(1). The
Appel | ate Subconmm ttee reconsidered the Rule and recommended
addi ng | anguage to subsection (b)(1) stating that the court, upon
maki ng specific findings, may set the bond in an anmount ot her
than the anount that would cover the whol e anount of the judgnent
remai ni ng unsatisfied plus interest and costs. The Subconmttee
added into the Rule factors to be considered. The factors were
taken fromstatutory provisions in other states.

M. MCoy told the Commttee that he appreciated the Rul es
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Comm ttee discussing this issue. The issue is procedural, but it
al so involves the right of a defendant to take an appeal. When

t he amobunt of a supersedeas bond is set so high that the

def endant cannot post it, the right of appeal effectively has
been denied. M. MCoy introduced Keith Teel, Esq., who is
famliar with the law pertaining to this issue in every state and
has worked with many states that had nmade changes to their |aws
or rules.

M. Teel told the Commttee that he is an attorney with
Covington and Burling in Washington, D.C., but he is not a nmenber
of the Maryland bar. Thirty-three states have [imtations on the
anounts of supersedeas bonds, and other than in |Idaho, he was
involved with the other 32 states in fornulating the limtations.
All 33 states adopted a cap on the anobunts of the bonds. The
caps range in anounts from $1, 000, 000 to $150, 000, 000. The
version of the Rule before the Comrittee today is taken fromthe
statutes in lowa and Utah. A better approach to the | anguage of
the Rule may be to end subsection (b)(1) after the word “factor.”
The first four factors listed in subsection (b)(1) are taken from
the Utah statute, and the next three cone fromthe |owa statute.
In lowa, there is a $100, 000,000 limt on the amount of a
super sedeas bond. The bond cannot be set any higher, regardless
of the amobunt of the judgnent. The factors are not used to | ower
t he amount of the bond. Rather, they are factors to be used in
det erm ni ng whet her the bond should be set in an anpunt greater

t han one hundred ten percent of the judgment.
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M. Teel inquired as to whether the seven factors in Rule 8-
423 could be used either to lower or to raise the amount of the
bond. The factors are difficult to figure out. The final one,
t he adequacy of the bond to conpensate all nenbers of a class in
a class action suit, is unclear. Does it mean that the bond nust
be sufficient to conpensate all of the nenbers of the class? |If
so, how does one | ower the anmount of the bond? Many judges are
not confortable setting a | ower bond. Utah has a $25 mllion cap
in class actions, so that the factor listed in subsection (G is
not needed. As to the first factor listed, the judgnent debtor’s
ability to pay, the judge will not have access to this
information. The second factor, the existence and val ue of
security, is not neaningful, because a |large corporation may have
pl ants and equi prent worth $10 billion, but that does not nean
that the conpany is in good financial shape. The third factor,
t he judgnent debtor’s opportunity to dissipate assets, is a
rel evant consideration, but a bad actor in a corporation can
easily do this, so this is not that helpful. The fourth factor,
the potential adverse effects of the bond on the judgnent debtor
is a wrthwhile consideration. The potential adverse effects of
the bond on the judgnment creditor and third parties can be
debated, and this factor is not necessarily clear.

M. Teel noted that the Rules Cormittee previously discussed
including a hard cap on the anobunt of supersedeas bonds. [If the
Comm ttee does not favor a cap, then the next best idea would be

to end subsection (b)(1) after the word “factor” in the second

-7-



sentence. The Chair commented that an alternative approach would
be for a party can ask the judge to stay enforcenment proceedi ngs
and give the plaintiff a lien on the defendant’s property. The
Rul es permt this now.

M. Mchael stated that where there is liability insurance
that covers part of the judgnent, there should be a requirenent
t hat the anpbunt of the bond be at |east the anmpbunt of the
[iability insurance.

M. Klein said that he was not in favor of putting a hard
cap in the Rule, because that is a legislative function.
Subsection (b)(1)(G is based on a statute in |Iowa, where there
is a hard cap. The subsection cannot be squared with subsection
(b)(1)(E). The Anmerican Law Institute is working on a clains
aggregation project. M. Klein expressed his concern that with
i ncreased cl ai n8 aggregation, conpanies will be unable to take an
appeal fromthe decision of a single jurist.

The Chair suggested that the Rule could be broken down to
cover two situations. One situation would be class action suits,
where there could be a cap. 1In all other cases, there wuld be
no cap. The defendant would be able to argue for a | esser anount
and the plaintiff for a higher anpbunt consistent with the Rule.
M. Teel pointed out that in Uah, the | aw does not allow for the
plaintiff to argue for a cap larger than the $25 million one the
| aw provides for. The Chair said that there would be no cap in
non-cl ass action cases.

M. Klein responded to M. Mchael’s coment about liability
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I nsurance coverage by noting that the coverage anount may be
illusory. 1In mass tort cases, there is al nbst al ways coverage
l[itigation as to whether the insurance conpany has the
contractual obligation to pay the danages. The Chair suggested
t hat | anguage coul d be placed in the Rule indicating that the
court will give consideration to the judgnent debtor’s insurance
coverage. Judge Kapl an suggested that the first new sentence of
subsection (b)(1) be approved with subsection (b)(1)(G deleted,
and that a separate section be added for class action suits.

The Vice Chair commented that previously the Rules Conmttee
had deci ded that Rule 8-423 should not have a cap on the anount
of the bond. The word “ordinarily” was added to subsection
(b)(1) to indicate that there are circunstances when the anount
of the bond can be changed fromthe sum covering the whol e anount
of the judgment remaining unsatisfied plus interest and costs.
The case of Pennzoil v. Texas, 481 U.S. 1 (1987), was an exanple
of a situation where the bond amobunt was outrageous, denying the
right of appeal. The court should be allowed discretion to set
the appropriate anount. The Rules Conmittee had decided to
consider the factors a judge should use in setting the anount of
the bond. Rule 8-423 should provide that a judge may not set an
anount greater than the anount of the judgment plus costs, but
may set |less than that amobunt. The Vice Chair suggested that the
word “ordinarily” be renoved, and the foll ow ng | anguage shoul d
be added to subsection (b)(1l) after the word “costs:” “except

that the court may reduce the anount of the bond, upon making
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specific findings that justify the amount. The court shall take
into consideration all relevant factors.” The Conmittee agreed
to this suggestion by consensus.

M. Teel remarked that this nodification is far preferable
to the way the Rule appears in the neeting materials. M. Kl ein
commented that the m nutes should reflect that his personal view,
whi ch may be shared by others, is that the action taken today is
not to be interpreted as against the idea of a hard cap on
super sedeas bonds generally or on bonds in class actions.

Whet her or not there should be a hard cap is a matter for the

| egislature to determine. The Rules Commttee is institutionally
unconfortable getting into the jurisdiction of the |egislature.
The Chair noted that the change to the Rule is consistent with
the position of the Commttee the last tine this issue was on the
agenda. He suggested that section (c) of Rule 2-632, Stay of

Enf orcenent, be changed to include a provision for a stay of
enforcenent of the judgnent pending appellate review of a circuit
court order setting the anount of a supersedeas bond. The Vice
Chair expressed the concern that there would be no bond
associated with this. M. Teel responded that five of six New
Engl and states have no bond.

M. Sykes suggested that the wording of Rule 2-632 (c) could
be: “... the court may stay enforcenment of a judgnment ... pending
any consi deration and decision on a notion to nodify the anmount
of a supersedeas bond pursuant to Rule 8-423.” The filing of a

notion to | ower the anount of the bond will stay enforcenent of
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the judgnent until the court rules onit. The Vice Chair pointed
out that this nay be problenmatic, because Rule 1-402, Filing and
Approval [of a bond], provides in section (b): “Except as
otherwi se provided in this section, a bond is subject to approval
by the clerk as to form amount, and surety. If the clerk
refuses to approve the bond, if an adverse party objects in
witing to the bond, or if a rule requires that the court approve
the bond, the bond is subject to approval by the court, after
notice and an opportunity for any hearing the court may direct.”
Thi s provision contenplates hearing and notice, and it requires a
nmotion process with 15 or 18 days to respond. |If this procedure
takes nonths, the debtor will get rid of his or her assets before
the appeal is heard. The Chair responded that the circuit court
judge can stay enforcenent of the judgnent. The judgnent |ien
protects the plaintiff. M. Ml oney remarked that everyone wll
ask to reduce the anmobunt of the bond, in order to have the stay.

M. Sykes reiterated the Vice Chair’s point that the notion
procedure is cunbersone. There is a difference between a notion
and an application. The Vice Chair observed that section (b) of
Rul e 8-423 does not specify whether one files a notion or an
application to get to court. Judge MAuliffe pointed out that
section (c) of Rule 8-422, Stay of Enforcenent of Judgnent,
provides that a party may file a notion to increase, decrease, or
fix the anmount of the supersedeas bond. The court can act with
or without a hearing.

The Vice Chair comented that section (a) of Rule 8-423
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states that the bond shall be conditioned upon the satisfaction
in full of the judgrment. |If the bond is reduced, it will not
satisfy the judgnent. The Chair responded that subsection (b)(1)
provi des that the anmount of the bond “ordinarily” shall be the
sumthat will cover the whol e amount of the judgnment remaining
unsatisfied plus interest and costs. M. Teel added that section
(a) is subject to section (b) in the Rule.

The Chair questioned as to why the condition of the bond has
to be expressed the way it is in section (a). He suggested that
the word “ordinarily” be added to section (a). The Vice Chair
said that regardless of the anobunt of the bond, the defendant
remains liable for the full anmount of the judgnent. The Reporter
remar ked that unless the judgnment debtor has assets that are
sufficient to cover the anount of the bond, no surety conpany
will wite the bond. M. Sykes suggested that the Rul e make
clear that the defendant is liable for the full amount of the
j udgnent .

M. Sykes suggested that the foll ow ng | anguage be added to
t he begi nning of section (a): “[e]xcept as otherw se provided in
section (b)...”. The Vice Chair said that the Style Subconm ttee
can draft the |anguage if the Conmttee can agree on the concept.

The bond may be reduced, but the entire anount is to be used
to satisfy all or part of the judgnent. The Chair commented that
the circuit court can require that the bond be conditioned upon
full satisfaction of the judgnent and interest. The court can

set the bond in the ambunt of a |lesser sumif the court thinks

-12-



that this would be equitable. This is sonewhat inconsistent and
shoul d be reconciled. M. Sykes pointed out that this same
i nconsi stency exists in the present rule.

Del egate Vallario said that the |egislature determ ned that
j udges have the authority to set a supersedeas bond. A huge
j udgnent such as the one in Liggett Group v. Engel, 853 So. 2d.
434 (2003) that resulted in a bond of $182 billion is
unreasonable. No surety conpany can issue a bond in a case |like
this. The bill to limt the anbunt of supersedeas bonds in
Maryl and fail ed, because the |egislature decided that the anount
of a supersedeas bond is a matter within the discretion of the
judiciary.

M. Sykes noted that the issuance of a bond and the anount
of a bond are separate matters. The bond is conditioned upon the
paynent of the anount set if the appeal is dism ssed or |ost.

The amount is governed separately. Odinarily, the bond is for
the full anount of the judgment, subject to the right of the
court to nodify this. The Chair remarked that this is a drafting
matter. Section (a) can begin with the follow ng | anguage:
“Except as otherw se provided in section (b), a supersedeas bond
shall be conditioned upon...”. The tagline of section (b) could
be changed to indicate that the anount of the bond can be
reduced. Judge Dryden inquired whether section (a) is necessary,
and the Chair answered that it is as long as it is reconciled
with section (b). The Style Subcomm ttee can draft the |anguage.

By consensus, the Conm ttee approved the suggestion to reconcile
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sections (a) and (b) subject to drafting by the Style
Subcommittee. By consensus, the Comm ttee approved the Rul e as
anended.

Agenda Item 1. Consideration of proposed anmendnents to Rule
4-212 (1ssuance, Service, and Execution of Summons or Warrants)

M. Karceski presented Rule 4-212, |ssuance, Service, and
Execution of Sunmons or Warrant, for the Commttee’s

consi derati on.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AVEND Rul e 4-212 [Alternative 1: to add
language to subsection (f) (1) to allow
certain persons to serve a copy of the
charging document on the defendant]
[Alternative 2: to add a new subsection
(f) (3) to provide for a certain designation
by the Administrative Judge] and to change
t he | anguage of section (g), as foll ows:

Rul e 4-212. | SSUANCE, SERVI CE, AND EXECUTI ON
OF SUMVONS OR WARRANT

(a) GCeneral

When a chargi ng docunent is filed or a
stetted case is reschedul ed pursuant to Rule
4-248, a sumons or warrant shall be issued
in accordance with this Rule. Title 5 of
these rul es does not apply to the issuance of
a sunmons or warrant.

(b) Sunmmons - |ssuance
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Unl ess a warrant has been issued, or
t he defendant is in custody, or the charging
docunent is a citation, a sumons shall be
issued to the defendant (1) in the D strict
Court, by a judicial officer or the clerk,
and (2) in the circuit court, by the clerk.
The summons shal |l advise the defendant to
appear in person at the time and pl ace
specified or, in the circuit court, to appear
or have counsel enter an appearance in
witing at or before that tinme. A copy of
t he chargi ng docunent shall be attached to
the summons. A court may order the
rei ssuance of a sunmons.

(c) Summons - Service

The summons and char gi ng docunent
shal |l be served on the defendant by nmail or
by personal service by a sheriff or other
peace officer, as directed (1) by a judicial
officer in the District Court, or (2) by the
State's Attorney in the circuit court.

(d) Warrant - Issuance; I|nspection
(1) In the District Court

A judicial officer nmay, and upon
request of the State's Attorney shall, issue
a warrant for the arrest of the defendant,
ot her than a corporation, upon a finding that
there is probable cause to believe that the
def endant conmitted the of fense charged in
t he chargi ng docunent and that (A) the
def endant has previously failed to respond to
a sumons that has been personally served or
a citation, or (B) there is a substanti al
i kelihood that the defendant will not
respond to a sumons, or (C) the whereabouts
of the defendant are unknown and the issuance
of a warrant is necessary to subject the
defendant to the jurisdiction of the court,
or (D the defendant is in custody for
anot her offense, or (E) there is probable
cause to believe that the defendant poses a
danger to another person or to the community.
A copy of the charging docunent shall be
attached to the warrant.

(2) Inthe CGrcuit Court
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Upon the request of the State's
Attorney, the court may order issuance of a
warrant for the arrest of a defendant, other
than a corporation, if an information has
been fil ed agai nst the defendant and the
circuit court or the District Court has nade
a finding that there is probable cause to
believe that the defendant conmitted the
of fense charged in the chargi ng docunent or
if an indictment has been fil ed against the
def endant; and (A) the defendant has not been
processed and rel eased pursuant to Rule
4-216, or (B) the court finds there is a
substantial |ikelihood that the defendant
will not respond to a summons. A copy of the
char gi ng docunent shall be attached to the
warrant. Unless the court finds that there
is a substantial likelihood that the
defendant wll not respond to a crim nal
surmons, the court shall not order issuance
of a warrant for a defendant who has been
processed and rel eased pursuant to Rule 4-216
if the circuit court chargi ng docunent is
based on the sanme alleged acts or
transactions. Wen the defendant has been
processed and rel eased pursuant to Rule
4-216, the issuance of a warrant for
violation of conditions of release is
governed by Rule 4-217.

(3) Inspection of the Warrant and
Char gi ng Docunent

Unl ess ot herw se ordered by the
court, files and records of the court
pertaining to a warrant issued pursuant to
subsection (d)(1) or (d)(2) of this Rule and
t he chargi ng docunent upon which the warrant
was i ssued shall not be open to inspection
until either (A) the warrant has been served
and a return of service has been filed in
conpliance with section (g) of this Rule or
(B) 90 days have el apsed since the warrant
was issued. Thereafter, unless seal ed
pursuant to Rule 4-201 (d), the files and
records shall be open to inspection.

Comm ttee note: This subsection does not
preclude the rel ease of otherw se avail abl e
statistical information concerning unserved
arrest warrants nor does it prohibit a
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State's Attorney or peace officer from
rel easing information pertaining to an
unserved arrest warrant and chargi ng
docunent .

Cross reference: See Rule 4-201 concerning
chargi ng docunents. See Code, State
Government Article, 810-616 (q), which
governs inspection of court records
pertaining to an arrest warrant.

(e) Execution of Warrant - Defendant Not
i n Custody

Unl ess the defendant is in custody, a
warrant shall be executed by the arrest of
t he defendant. Unless the warrant and
chargi ng docunent are served at the tinme of
the arrest, the officer shall informthe
def endant of the nature of the offense
charged and of the fact that a warrant has
been issued. A copy of the warrant and
chargi ng docunent shall be served on the
def endant pronptly after the arrest. The
def endant shall be taken before a judicial
of ficer of the District Court without
unnecessary delay and in no event |ater than
24 hours after arrest or, if the warrant so
specifies, before a judicial officer of the
circuit court without unnecessary delay and
in no event |later than the next session of
court after the date of arrest. The court
shal | process the defendant pursuant to Rule
4-216 and nay make provision for the
appearance or waiver of counsel pursuant to
Rul e 4-215.

Comm ttee note: The anmendnents made in this
section are not intended to supersede Code,
Courts Article 810-912.

(f) Procedure - When Defendant in Custody
(1) Sane O fense

When a defendant is arrested w thout
a warrant, the defendant shall be taken
before a judicial officer of the District
Court w thout unnecessary delay and in no
event |ater than 24 hours after arrest. Wen
a charging docunent is filed in the District
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Court for the offense for which the defendant
is already in custody a warrant or sunmons
need not issue. A copy of the charging
docunent shall be served on the defendant
pronptly after it is filed, and a return
shall be made as for a warrant. [Alternative
1:] Service may be effected by any person,
18 years of age or older, but not by a
District Court commissioner. Wen a charging
docunent is filed in the circuit court for an
of fense for which the defendant is already in
custody, a warrant issued pursuant to
subsection (d)(2) of this Rule may be | odged
as a detainer for the continued detention of
t he def endant under the jurisdiction of the
court in which the chargi ng docunent is
filed. Unless otherw se ordered pursuant to
Rul e 4-216, the defendant remai ns subject to
conditions of pretrial release inposed by the
District Court.

(2) Oher Ofense

A warrant issued pursuant to section
(d) of this Rule for the arrest of a
def endant in custody for another offense may
be | odged as a detainer for the continued
detention of the defendant for the offense
charged in the charging docunent. \Wen the
defendant is served with a copy of the
char gi ng docunment and warrant, the defendant
shall be taken before a judicial officer of
the District Court, or of the circuit court
if the warrant so specifies, wthout
unnecessary delay. In the District Court the
def endant's appearance shall be no later than
24 hours after service of the warrant, and in
the circuit court it shall be no later than
t he next session of court after the date of
service of the warrant.

[Alternative 2]

(3) Service

The Administrative Judge shall
designate a constable, sheriff, or a State or
local police officer to serve a copy of the
summons or warrant and the charging document
upon the defendant pursuant to sections (c)
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and (f) of this Rule.

(g) Return of Service

The eff+ecer person who served the
defendant with a copy of the sumons or
warrant and the chargi ng docunent shall make
a pronpt return of service to the court that
shows the date, tinme, and place of service.

(h) GCtation - Service

The person issuing a citation, other
than for a parking violation, shall serve it
upon the defendant at the tine of its
i ssuance.

Source: This Rule is derived as foll ows:

Section (a) is in part derived fromfornmer
Rule 720 a and MD.R 720 ¢ and in part new.

Section (b) is derived fromformer Rule 720
a and MD.R 720 c.

Section (c) is derived fromformer Rule 720
b and MD. R 720 d.

Section (d) is in part derived fromforner
Rule 720 ¢ and MD.R. 720 e and is in part
new.

Section (e) is derived fromformer Rule 720
d and e, MD.R 720 f, and MD.R 723 a.

Section (f) is derived fromformer Rule 720
f and MD.R 720 h

Section (g) is derived fromfornmer MD. R
720 g.

Section (h) is derived fromfornmer MD. R
720 i .

Rul e 4-212 was acconpani ed by the followi ng Reporter’s Note.

Antonio G oia, Esq., Chief Attorney,
Training Division, of the Baltinore City
State’s Attorney’s Ofice, suggested
amendnents to Rule 4-212 to aneliorate the
del ays in the processing of arrestees at the
Central Booking and Intake Facility in
Baltimore City. M. G oia suggested that the
Rul e be anended to include service of the
summons or warrant and chargi ng docunent upon
t he defendant by the District Court
Conmi ssioner. However, the Crim nal
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Subcomm ttee’s opinion was that this was not
aut hori zed by the legislature. The
Subconmmittee’s recommendation is that Rule 4-
212 be anended to permt service by a person
other than a District Court conm ssioner.
This woul d increase the nunber of potential
peopl e avail able to serve the defendant.

Al t hough the amendnments are ai ned at easing
the situation in Baltinore Gty only, several
ot her jurisdictions have a simlar central
booki ng body, and other jurisdictions may
change to this systemin the future.

M. Karceski told the Conmittee that the proposed changes to
the Rul e were suggested by Antonio G oia, Esq, an Assistant
State’s Attorney for Baltinmore City. M. Goia participated in
the conference call of the Crimnal Subconmttee at which the
Rul e was di scussed. The problemis a parochial one, since it
stens fromBaltinore City's Central Booking facility, but other
jurisdictions may soon have simlar systens, so it is worthwhile
to consider anending Rule 4-212 to help with the problem In
Baltinore City, after someone is arrested, the person is taken to
Central Booking rather than to the police station. A police
officer or an Assistant State's Attorney prepares a charging
docunent that is served on the defendant in Central Booking. |If
t he defendant were in a police station, it would be easier to
serve himor her with the chargi ng docunent. M. G oia noted
that there are 200 or nore arrests in Baltinore City each day,
and Judge Kapl an remarked that sonetinmes the nunber is closer to
250. M. Karceski pointed out that the Rule does not require the

arresting officer to serve the defendant, but the person who

serves it nust be a police officer. There are no police officers
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at Central Booking. It is a waste of manpower to require that a
police officer go to Central Booking to performthe mnisterial
act of serving a charging docunent. Code, Courts Article, 82-605
provides that all crimnal process shall be served by constables,
sheriffs, State police, or local police as the adm nistrative
judge of the district shall direct. To conply with the |aw,
either police officers will have to man Central Booking, or the
Rule will have to be changed to devise a way to effect service.
Darrikhuma v. State, 81 MI. App. 560 (1990) holds that generally,
a District Court conm ssioner has no authority to effect service
of traffic citations upon a defendant. In State v. Preissman, 22
Md. App. 454 (1974), the court held that a District Court

Comm ssioner is not authorized to serve process.

M. Karceski explained that there are two alternatives
before the Cormmittee. The nenbers of the Subconmittee believe
t hat Code, Courts Article, 82-605 controls. However, a
conmi ssioner is not permtted to serve process for the reasons
spel led out in Darrikhuma. M. Karceski said that he had spoken
with M. Goia several tinmes about this issue, and he asked M.
Goia to present his views.

M. Goiatold the Coomttee that he is the Chief Attorney
in the Training Division of the Baltinore City State’s Attorney’s
O fice. Serving process on soneone who is lawfully detained is a
mnisterial job. The idea to broaden the scope of persons
permtted to serve defendants in Central Booking is a good one,

because it will get police officers back on the streets to do
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their job. He said that his proposal is to expand upon of Code,
Courts Article, 82-605. The Ceneral Assenbly has historically
been reluctant to get involved in the daily affairs of |aw
enforcement. One point of viewis that Code, Courts Article, 82-
605 regul ates service of crimnal process everywhere, but M.
Goia stated that he did not agree with this. H's viewis that
the statute regul ates service of process only in free society.
It does not apply when the defendant is in custody. Sone of the
problens in Central Booking result fromthe bottl eneck caused by
the | ack of available bodies to serve chargi ng docunents on
peopl e who have been arrested. The proposed changes to the Rule
are not in conflict with a reasonable interpretation of Code,
Courts Article, 82-605, which has no relevance to the mnisterial
service on soneone in a detention center

M. Ml oney pointed out that Code, Courts Article, 82-605
provides for all crimnal and traffic process. No distinction
bet ween free society and detention centers is spelled out in that
provi si on, even though the policy reasons noted by M. Goia are
conpelling. The Vice Chair comented that the statute was | ast
changed in 1978. Section (a) provides that civil process shal
be served by constables, and this is outdated. M. Goia
remarked that institutionally, the Rules Comrittee has a history
of addressing matters that exist statew de. The probl em being
di scussed today is parochial, but it will not be for too much
| onger. The Chair said that the Commttee could approve the Rule

contingent on a change in the statute, and then the Rule could be
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presented to the Court of Appeals as soon as the statute is
changed. The Vice Chair observed that the Conmittee can
recommend and the Court can adopt a rule that is in conflict with
a statute, but the Commttee does not like to do this. Delegate
Vallario said that the legislature will ook at changing the
statute.

The Chair commented that the Preissman case is 31 years old
and invol ved a uni que situation where the defendant being served
was not in custody. M. Goia added that the nmethod of service
in that case was harnmless error. The change to the Rule w ||
al l ow t he booki ng process to proceed a little nore snoothly.
Currently, Rule 4-212 does not reflect the actual practice in
Baltimore City. The Chair suggested that the change to the Rule
could be presented to the Court of Appeals, even though it is not
entirely consistent with the statute. The Rule could be changed
to all ow any person 18 years of age or older, including a
conmmi ssioner, to serve process. Judge Norton said that David
Wei ssert, Coordinator of Comm ssioner Activity, had expressed his
concern as to the separation of powers if a representative of the
judiciary serves the defendant. The statute has sone flexibility
as to the type of police officer who can effect service.

The Vice Chair inquired as to whether a police officer would
be present when the conm ssioner serves the charging docunent.

M. Goiareplied in the negative. A correctional officer
escorts the defendant when he or she appears before the

conm ssioner. Brian Zavin, Esq. fromthe Ofice of the Public
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Def ender stated that his office opposes conm ssioners being given
the authority to serve chargi ng docunents on the defendants. M.
Kar ceski expressed the view that the defendant should have the
char gi ng docunent before he or she appears before the

Comm ssioner. The problemw th the proposed Rul e change i s not
that the comm ssioner serves the chargi ng docunent, it is the
fact that it is too |late when the defendant appears before the
conmi ssioner for the defendant to receive the docunent. M.

Mal oney noted that the Rule is silent as to who may serve the
charging docunent — it is the statute that determnes this. The
Chair remarked that this issue could be revisited after the

| egi sl ative session is conpl et ed.

The Vice Chair pointed out that section (g) of Rule 4-212
currently refers to the “officer” who served the defendant. The
word “officer” is not a defined term However, the word “peace
officer” is a defined term The existing Rule is anbi guous.

Del egate Vallario told the Committee that the other nmenbers of

t he House Judiciary Commttee and he had visited Central Booking.
The problemis that at |east 100 people are |ocked up in the
cells on each side of the building. By the tinme the papers get
to the State’s Attorney for processing in a particular case, it
is difficult to find the defendant so that he or she can be
served. |If the comm ssioner |ater serves the defendant, the
problemis that the defendant is finding out for the first tinme
what the charges against himor her are. |[If a policeman serves

t he defendant, the defendant will have tine to review the

4.



char gi ng docunent prior to appearing before the Comm ssioner.
The Chair stated that the Comrittee will work with the

| egislature on this natter.

Agenda Item 3. Consideration of proposed new Rul e 1-333

(Continuance) and the deletion of Rules 2-508 (Continuance) and
3-508 (Conti nuance)

The Vice Chair said that she was representing M. Zarnoch,
Chair of the General Provisions Subcomm ttee, who was not at
today’s neeting. She presented Rule 1-333, Continuance, for the

Committee’s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 1 - GENERAL PROVI SI ONS

CHAPTER 300 - GENERAL PROVI SI ONS
ADD new Rul e 1-333, as foll ows:

Rul e 1-333. CONTI NUANCE

(a) Applicability

This Rule applies to continuances in
all courts in this State, except when in
conflict with Rule 4-271.

(b) Cenerally
As justice nay require and
not wi t hst andi ng any other provision in this
Rul e, the court, on notion of any party or on
its own initiative, may continue a hearing or
ot her proceedi ng.

(c) Scheduling Order
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Conti nuances of dates contained in a
schedul i ng order are governed by the
provi sions pertaining to continuances, if
any, set forth in the scheduling order.

(d) Absent Wtness

Except in crimnal cases, a notion for
a continuance on the ground that a necessary
witness is absent shall state: (1) the
intention of the noving party to call the
wi tness at the proceeding, (2) the specific
facts to which the witness is expected to
testify, (3) the reasons why the matter
cannot be determned with justice to the
party wi thout the evidence, (4) the facts
t hat show t hat reasonabl e diligence has been
enpl oyed to obtain the attendance of the
wi tness, and (5) the facts that | ead the
nmoving party to conclude that the attendance
or testinony of the wi tness can be obtained
within a reasonable tine.

(e) Conflicting Case Assignnents

A continuance based on conflicting
case assignnments is governed by
adm ni strative order of the Chief Judge of
the Court of Appeals. The clerk of each
court shall nake available for public
i nspection a copy of the current
admnistrative order. A party who files a
notion for a continuance based on conflicting
case assignnments shall attach a copy of the
trial notice that causes the conflict in the
party’ s schedul e.

Comm ttee note: The current admi nistrative
order for continuances for conflicting case
assignnments is also available on the Maryl and
Judiciary’s website, www. courts. state. nd. us.

(f) Legislative Privilege

A continuance based on | egislative

privilege is governed by Code, Courts
Article, 86-402.

(g) Costs

When granting a continuance for a
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reason other than one pertaining to

| egislative privilege, the court may assess
costs and expenses occasi oned by the
cont i nuance.

Source: This Rule is new.

Rul e 1-333 was acconpani ed by the followi ng Reporter’s Note.

The General Provisions Subcommttee
recommends del eting Rules 2-508 and 3-508 and
adding a newrule to Title 1 pertaining to
continuances in all proceedings in al
courts, except for crimnal matters in the
circuit courts and the District Court.

Al t hough the formand content of Rules 2-508
and 3-508 were used as a basis for the new
rule, there are sone differences between

t hose Rul es and the proposed new Rul e

Section (a), Applicability, is new.

Section (b) is derived fromcurrent Rule
2-508 (a). It sets forth the overarching
princi ple that whenever justice requires the
granting of a continuance, the court may do
SO.

The provisions of section (b) of current
Rul e 2-508 are omtted. The Subcommittee
believes that there is no need to highlight
| ack of conpletion of discovery as a ground
for a continuance over other grounds.

Section (c) is new. The Subcommttee
was advi sed that sone circuit courts include
in their scheduling orders specific
provi sions pertaining to continuances. In
the Grcuit Court for Baltinore Gty, for
exanpl e, requests for nodifications nade
wi thin 15 days after the scheduling order is
entered usually are accommobdat ed, while
requests for nodifications within 30 days of
a pretrial conference or trial date require a
show ng of “exigent circunstances.”

Section (d) is derived fromcurrent Rule

2-508 (c), Absent Wtness, with the
elimnation of the affidavit requirenent.
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The Subcomm ttee believes this to be
unnecessary, at least in the circuit courts,
because of the affidavit requirenment of Rule
2-311 (d).

Section (e) is new. Rather than
incorporating in the Rule the rather |engthy
provi sions of the current adm nistrative
order for conflicting case assignnents,
section (e) requires the clerk of each court
to make a copy of the adm nistrative order
avai l abl e for public inspection. A Conmittee
note followng the section states that the
adm nistrative order is also available on the
Maryl and Judiciary’s website. Section (e)
al so requires that a copy of the trial notice
that causes a conflict in case assignnents be
attached to a notion for a continuance that
is based on the conflict.

In section (f), the Subcommittee
recomends that a reference to Code, Courts
Article, 86-402 pertaining to |legislative
privilege be included in the Rule, rather
than a repetition of the procedures described
in the statute. The Subcomm ttee notes that
by Chapter 606 (HB 1476), Acts of 2005, the
| egi sl ature
expanded |l egislative privilege to apply to
appel | at e proceedi ngs.
Section (g), Costs, is derived from
current Rule 2-508 (e).
The Vice Chair explained that in place of Rules 2-508 and 3-
508, both entitled “Continuance,” the Subcommttee is
recommending the new Title 1 Rule that applies to proceedings in
all courts, except for crimnal matters in the District Court and
the circuit courts. The standard for the court to use in
deciding the notion to continue the case is “as justice may
require.” M. Karceski pointed out that in crimnal cases, there

is always a requirenent that the case nmust be tried within 180
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days. The Chair commented that whether a case should or should
not be postponed is a unique problemthat should be addressed by
the adm nistrative judge or the District Court judge in the
jurisdiction where the case is pending or where the notion for a
continuance is filed. A copy of the “Revised Admi nistrative
Order for Continuances for Conflicting Case Assignnents or
Legislative Duties” dated April 26, 1995 and signed by the

Honor abl e Robert C. Murphy, then-Chief Judge of the Court of
Appeal s, is included in today’'s neeting materials. See Appendi x
1. Judge Kaplan inquired as to whether this is honored in the
federal courts. The Chair replied that the federal courts
generally do not follow this procedure.

M. Karceski commented that conflicts in scheduling of cases
are nore of a problemfor solo practitioners than for |awers who
are part of a large law firm Some jurisdictions adhere strictly
to the Administrative Order. M. Karceski has spoken with Chief
Judge Robert M Bell regarding the Order. Chief Judge Bell said
that the Adm nistrative Order is discretionary. The Order is not
foll owed consistently throughout the State. A defendant in a
crimnal action nmay not be able to hire counsel of his or her
choi ce because of a conflict in scheduling involving a
jurisdiction that follows the Adm nistrative Order to the letter
The Chair remarked that two or three tinmes a nonth in the Court
of Special Appeals, there is a request by an attorney who has a
scheduling conflict. The Court of Special Appeals does not

adhere to the Adm nistrative Order strictly. The judges try to
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be flexible. The opposing party usually cites the Adm nistrative
Order. Judge Norton pointed out that nost judges use conmon
sense in determning conflicts in attorney’s schedules, trying to
avoi d strandi ng out-of-state witnesses. Mst judges do not view
the Adm nistrative Order as etched in stone. Wrking out
conflicts in the schedule in nost civil cases in District Court
is not a problem A stricter application of the Order in the
crimnal context may be appropriate, but the court should not be
deprived of flexibility in working out conflicts in case
assignnments. Judge Heller inquired as to whether the salient
points of the Adm nistrative Order should be set forth in the
Rul e. The Chair responded that the Rule could provide that

conti nuances ordinarily shall be governed by the Adm nistrative
Oder. In lieu of the standard provided for in the Rule which is

“as justice requires,” the standard for changing the trial date

could be “for good cause shown,” the standard set out in Rule 4-
271. The court has discretion to award costs and expenses to the
ot her si de.

The Vice Chair said that the Subconm ttee could not agree on
whet her the Admi nistrative Order or parts of it should be
incorporated into the Rule. The Court of Appeals should be
consulted to nmake this determ nation. Judge Heller reiterated
that the Rule nust be clear that the judge has discretion. The
Vice Chair noted that the nost recent revision of the

Adm nistrative Order occurred in 1995, and it should be eval uated

as to which parts are still relevant. M. Klein expressed the
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opinion that the Adm nistrative Order should be included as part
of the Rule, so people will not have to search for it.

The Chair pointed out that section 6 of the Adm nistrative
Order provides: “[w]jith respect to conflicting hearings or trial
dates between a circuit court for a county or Baltinore City,
either division of the United States District Court for the
District of Maryland, the United States Bankruptcy Court for the
District of Maryland, or the Maryland District Court, priority
shall be given to the case in accordance with the earliest date
on which assignnment for hearing or trial was made...”. The
likelihood is that a federal judge will not grant a continuance
in a federal case in accordance with this provision. The Chair
continued that in his experience, when there is a conflict
between a federal case and a case in State court, it is always
the conflicting State case that nust be postponed. As to the
situation already discussed by M. Karceski where the crimnal
def endant cannot get his or her counsel of choice due to a
conflict, this is an unconstitutional denial of a defendant’s
right to counsel if a reasonable acconmmodation will allow the
def endant to have the attorney he or she chooses. The reasonable
accommodation is constitutionally nmandat ed.

Ms. Potter commented that if the Admnistrative Oder is
placed in the Rule, judges will give the Order increased enphasis
and will nore strictly adhere to it. The Vice Chair said that
some of the provisions in the Oder should be revisited. The

Chair suggested that the Rule could be on the agenda of the
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Judi cial Council to get the Council’s input. Judge Heller
suggested that the Council focus on the conflict provision, not
the entire Rule. M. Mchael inquired as to whether there is a
di stinction between the word “conti nuance” and the word

“post ponenment.” Judge Kapl an observed that if a trial has

al ready begun, stops for a while, and resunmes a few days | ater,
ordinarily that would be considered a “continuance,” rather than
a “post ponenent.”

M. Brault expressed the view that managi ng the cal endar is
the worst part of a trial attorney’s practice. The nunber of
trial attorneys is dimnishing because of the difficulties in
managi ng their calendars. Section (c) of the proposed new Rul e
provi des that continuance of dates in a scheduling order is
governed by the provisions pertaining to continuances in the
scheduling order, but this is not always applicable. The Vice
Chair noted that the standard of “as justice may require” my be
t oo broad. M. Brault questioned whether section (c) is
consistent wth section (b). The Vice Chair responded section
(b) includes the | anguage: “notw thstandi ng any other provision
inthis Rule...”.

M. Brault told the Conmttee that there is a judge in
Prince George’s County who will schedule no case |ater than 180
days after it is filed. Even if the attorney tells the judge
that the attorney is not available wthin that tinme period, the
j udge advises the attorney to give the case to soneone el se.

Thi s al so happens in Anne Arundel and Montgomery Counties. This

-3)-



is a myjor problemfor busy civil trial attorneys and defense
att or neys. The Chair remarked that not too | ong ago, the
adm ni strative judge would ask the parties to agree on a trial
dat e.

Del egate Vallario remarked that this Rul e was di scussed at a
recent neeting of the Crim nal Defense Attorneys’ Association.
The Chair said that Harold G aser, Esq. testified before the
Senate Judiciary Comrmittee in opposition to a bill that would
have codified what is in the Admnistrative Order. Because of
case managenent tine standards, cases bei ng squeezed into
unrealistic trial dates. M. Brault observed that the problem
with the Rule is that good attorneys are being penalized because
of bad attorneys who abuse the system Judge Dryden noted that
sonetinmes crimnal defendants appear on the day of trial wth an
attorney just hired that day so that the case will be postponed.
Case nmanagenent is a difficult problem Judge MAuliffe noted
that Chi ef Judge Bell had expressed reservations about the
continued efficacy of the Adm nistrative Order. M. Karcesk
reiterated that varying jurisdictions handle this issue
differently. 1In the District Court in Baltinore City, the trial
is scheduled for 30 days after the case is filed. This is al nost
i npossi ble even if the crimnal defendant has the Public Defender
as counsel .

The Vice Chair pointed out that section (c) is a new
provision. Many of the jurisdictions do not address

post ponenents in their scheduling orders. Judge Heller said that
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inthe Crcuit Court for Baltinmore City, the judges have chosen
to all ow a postponenent if the request is made within the first
15 days of the initial order setting a date for the pretrial
conference and trial. A postponenment request beyond 15 days may
be granted if the party shows good cause, but the request is
subj ect to detailed scrutiny. A postponenent request that is
made within 30 days of the pretrial conference or trial date may
be granted only for exigent circunstances. The party is
required to conme to court and explain the exigent circunstances.
In civil cases, the timng of the dates that go in the scheduling
order in each type of case has been arranged with the assistance
of the civil bar. Because of this, the dates generally are
acceptable to counsel. The Vice Chair comented that she is
troubled by the fact that Rule 2-504, Scheduling Oder, does not
addr ess postponenents. Rule 1-333 may not be the place to
address problens with conti nuances of dates contained in the
schedul i ng order.

The Reporter cautioned that the Rule has to be drafted
carefully, so that an attorney is not able to argue that a
conti nuance cannot be granted if it is not specifically provided
for in Rule 1-333 or the Administrative Order. The Vice Chair
suggested that section (b) could provide that the court can
continue a hearing or other proceeding as justice may require,
and section (c) could be deleted. M. Brault remarked that in
Anne Arundel County, no continuances are allowed even in exigent

circunstances. M. Klein suggested that section (b) could begin
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w th, “Notw thstanding any other provision in this Rule or in any

scheduling order...”. The Vice Chair expressed the opinion that
this change would be too radical. The Chair asked why section
(c) should be elimnated. The Vice Chair replied that since the
scheduling order Rule currently does not address conti nuances,
the contents of section (c) should go into Rule 2-504. Judge
Hel l er said that the scheduling orders in Baltinore City address
the i ssue of continuances, providing for the 15-day and 30-day
time franes that she previously explained. The Chair stated that
Rul e 1-333 needs to refer to scheduling orders.

Judge McAuliffe proposed that section (c) could be del eted,
and the Rule could provide that the scheduling order is subject
to section (b). An individual judge can grant a continuance
pursuant to section (b). M. Kl ein suggested that the Rule
clarify that a scheduling order cannot supersede section (b).

M. Brault pointed out that only the adm nistrative judges can
grant continuances. Judge Heller observed that in Baltinore
City, the judge in charge of the civil docket or that judge's
desi gnee can grant continuances. This is done on a rotational
basis. Someone cannot obtain a continuance by asking a judge
other than the one in charge of the civil docket or that judge’s
desi gnee.

The Chair stated that he will bring this matter to the

Judi ci al Council and request the Council’s reconmendati ons.
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Agenda Item 4. Consideration of proposed anendnents to:
2-341 (Amrendnent of Pl eadings) and Rule 2-504 (Scheduling

O der)

Rul e

The Vice Chair

for the Commttee's consi derati on.

MARYLAND RULES OF PROCEDURE
TITLE 2 - CVIL PROCEDURE - Cl RCU T COURT
CHAPTER 300 - PLEADI NGS AND MOTI ONS

AMEND Rul e 2-341 to change the tagline
to section (a), to add | anguage to section
(a), to change a tine period in section
(a), to change the tagline to section (b),
and to del ete | anguage from and add | anguage
to section (b), as follows:

Rul e 2-341. AMENDMENT OF PLEADI NGS

(a) PrHer—to15bBays—ef—Fral—bate Wthout

Leave of Court

A party may file an anmendnent to a
pl eadi ng at—any—t+we—pr+or—toe w thout |eave
of court by the date set forth in a
scheduling order or, if there is no
scheduling order, 66 up to 30 days of before
a scheduled trial date. Wthin 15 days after
service of an anmendnent, any other party to
the action may file a notion to strike
setting forth reasons why the court should
not allow the anmendnent. |f an amendnent
i ntroduces new facts or varies the case in a
mat eri al respect, an adverse party who w shes
to contest new facts or allegations shal
file a new or additional answer to the
amendnment within the tinme remaining to answer
the original pleading or within 15 days after
service of the amendnment, whichever is |ater.
| f no new or additional answer is filed
within the tine allowed, the answer
previously filed shall be treated as the
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answer to the anendnent.

(b) '
Fhereafter Wth Leave of Court

Wthtn—15—days—of—a—secheduted—t+ri+al-
date—or—after—trial—has—ecomrenced—a A party
may file an amendnent to a pleading after the
dates set forth in section (a) of this Rule
only by—witten—consent—oef—the—adverse—party
o+ by | eave of court. If the anmendnent
i ntroduces new facts or varies the case in a
mat eri al respect, the new facts or
al l egations shall be treated as having been
deni ed by the adverse party. The court shal
not grant a continuance or mstrial unless
t he ends of justice so require.

Comm ttee note: By |eave of court, the court
may grant |eave to anend the anmount sought in
a demand for a noney judgnent after a jury
verdict is returned. See Falcinelli v.
Cardascia, 339 Md. 414, 663 A.2d 1256 (1995).

(c) Scope

An anendnent nmay seek to (1) change
the nature of the action or defense, (2) set
forth a better statenment of facts concerning
any matter already raised in a pleading, (3)
set forth transactions or events that have
occurred since the filing of the pleading
sought to be amended, (4) correct m snoner of
a party, (5) correct m sjoinder or nonjoinder
of a party so long as one of the original
plaintiffs and one of the original defendants
remain as parties to the action, (6) add a
party or parties, (7) make any ot her
appropriate change. Anmendnents shall be
freely allowed when justice so permts.
Errors or defects in a pleading not corrected
by an anendnent shall be di sregarded unl ess
they affect the substantial rights of the
parties.

(d) If New Party Added
If a new party is added by anendnent,
t he amendi ng party shall cause a sumons and

conpl aint, together with a copy of al
pl eadi ngs, scheduling notices, court orders,
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and ot her papers previously filed in the
action, to be served upon the new party.
Currently pending before the Court of Appeals
as part of the 155" Report is proposed new
section (e), which reads as follows:

(e) Highlighting of Amendments

Unless the court orders otherwise, a
party filing an amended pleading shall also
file a comparison copy of the amended
pleading showing by lining through or
enclosing in brackets material that has been
stricken and by underlining or setting forth
in bold-faced type new material.

Source: This Rule is derived as follows:

Section (a) is derived fromforner Rule
320.

Section (b) is new and is derived in part
fromfornmer Rule 320 e

Section (c) is derived fromsections a 2,
3, 4, b1 and d 5 of fornmer Rule 320 and
former Rule 379.

Section (d) is new.

Section (e) 1s derived from the 2001
version of L.R. 103 (6) (c) of the Rules of
the United States District Court for the
District of Maryland.

Rul e 2-341 was acconpani ed by the foll owi ng Reporter’s Note.

The Honorabl e Thomas P. Smith, of the
Circuit Court for Prince George’'s County,
wote a letter expressing his concern that
there is an inconsistency between Rules 2-341
and the scheduling orders issued pursuant to
Rul e 2-504 because the schedul i ng order
provi des that anmendnents to pl eadings and the
addition of parties must be conpleted by a
date certain, while Rule 2-341 (a) provides
that a party may file an anendnent to a
pl eading any tinme prior to 15 days before the
trial date without |eave of court. 1In
response to Judge Smith's letter, the
Comm ttee proposes a change to Rule 2-341
that ties the filing of amendnents wi thout
| eave of court to the date set forth in the
scheduling order. \Were there is no

-38-



schedul i ng order, an anmendnent may be filed
wi thout | eave of court up to 30 days before a
schedul ed trial date. The Conmittee
recommends changi ng the 60-day period to 30
days to conformto other tine periods in the
Rul es.

Addi tional proposed changes to Rule 2-
504 include the transfer of certain tinme
periods that were originally in Rule 2-341
and the addition of itens to the contents of
t he scheduling order. Rule 2-504 also has
proposed new | anguage provi ding that the
court may nodify the scheduling order to
prevent injustice.

The Vice Chair explained that the Honorable Thomas P. Smth,
of the Crcuit Court for Prince George’ s County, had pointed out
an inconsi stency between Rule 2-341 and scheduling orders issued
pursuant to Rule 2-504, Scheduling Oder. The scheduling orders
provi de that anendnents to pl eadi ngs nmust be conpleted by a date
certain, but Rule 2-341 provides that anmendnents to pl eadi ngs may
be filed at any tine. Sections (a) and (b) of Rule 2-341 are now
bei ng structured as to amendnents wi thout |eave of court and
amendnents with | eave of court. Section (a) provides that
anmendnents w thout | eave of court nust be filed by the date set
forth in the scheduling order or, if there is no scheduling
order, no later than 30 days before a scheduled trial date;
anendnents filed with | eave of court may be filed after the dates
set forth in section (a).

The Vice Chair stated that the Subconmttee di scussed the

guestion of the nunmber of days before a scheduled trial date that

an anendnent without | eave of court should be allowed in a case
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in which there is no scheduling order. A case without a
scheduling order generally is not as conplex as a case in which
there is a scheduling order. The 60-day period currently in the
Rul e is unnecessarily long. The Subcommttee decided that it is
too close to the trial date to allow anendnents w thout |eave of
court to be filed within 15 days of the trial date, and
recommends that the tinme period be set at “up to 30 days before a
schedul ed trial date.”

M. Mal oney questioned the Commttee note after section (b).
The Vice Chair observed that the note was already in the Rule.
M. Mal oney asked whether the ad damnum cl ause may be anended in
the mddle of the trial. M. Brault responded that at the
di scretion of the judge, it can be anended after the trial is
over. Judge MAuliffe added that this is inplicit in the
applicable case | aw of Falcinelli v. Cardascia, 339 M. 414
(1995). M. Ml oney suggested that the Commttee note coul d be
broader. The Reporter pointed out that the Court of Appeals
wote the Cormittee note, reversing the recomrendation of the
Rules Commttee. M. Sykes expressed the view that the note is
sufficiently explicit. By consensus, the Cormittee approved the
Rul e as presented.

The Vice Chair presented Rule 2-504, Scheduling Oder, for

the Commttee' s consideration.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE - CIRCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-504 to add | anguage to
subsection (b)(1)(E), to add subsections
(b)(1)(F) and (G, to reletter subsection
(b)(1), to delete subsection (b)(2)(C, to
rel etter subsection (b)(2), and to add a new
section (c), as foll ows:

Rul e 2-504. SCHEDULI NG ORDER

(a) Oder Required

(1) Unless otherwi se ordered by the
County Adm nistrative Judge for one or nore
specified categories of actions, the court
shall enter a scheduling order in every civil
action, whether or not the court orders a
schedul i ng conference pursuant to Rule
2-504. 1.

(2) The County Adm nistrative Judge shal
prescri be the general format of scheduling
orders to be entered pursuant to this Rule.
A copy of the prescribed format shall be
furnished to the Chief Judge of the Court of

Appeal s.

(3) Unless the court orders a scheduling
conference pursuant to Rule 2-504.1, the
schedul ing order shall be entered as soon as
practicable, but no later than 30 days after
an answer is filed by any defendant. |If the
court orders a scheduling conference, the
schedul i ng order shall be entered pronptly
after conclusion of the conference.

(b) Contents of Scheduling O der
(1) Required
A schedul ing order shall contain:

(A) an assignnment of the action to an
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appropriate scheduling category of a
differentiated case nmanagenent system
establ i shed pursuant to Rule 16-202;

(B) one or nore dates by which each

party shall identify each person whomthe
party expects to call as an expert w tness at
trial, including all information specified in

Rule 2-402 (f) (1);

(C one or nore dates by which each
party shall file the notice required by Rule
2-504. 3 (b) concerning conputer-generated
evi dence;

(D) a date by which all discovery mnust
be conpl et ed;

(E) a date by which all dispositive
noti ons nust be filed, which shall be no
earlier than 15 days after the date by which
all discovery nust be conpl et ed;

(F) a date by which any additi onal
parties nust be joi ned;

(G a date by which anendnents to the
pl eadi ngs are allowed as of right; and

4 (H) any other matter resolved at a
schedul i ng conference held pursuant to Rule
2-504. 1.

(2) Permtted
A schedul ing order may al so contai n:

(A) any limtations on discovery
ot herwi se permtted under these rules,
i ncludi ng reasonable limtations on the
nunber of interrogatories, depositions, and
ot her forms of discovery;

(B) the resolution of any disputes

exi sting between the parties relating to
di scovery;

, L
o= dal te—by Whll; eh—any—addt+onal

B (C a specific referral to or
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direction to pursue an avail abl e and
appropriate formof alternative dispute

resol ution, including a requirenent that
individuals with authority to settle be
present or readily available for consultation
during the alternative dispute resolution
proceedi ng, provided that the referral or
direction conforns to the limtations of Rule
2-504.1 (e);

B~ (D) an order designating or

providing for the designation of a neutral
expert to be called as the court's wtness;

- (E) a further scheduling conference
or pretrial conference date; and

©- (F) any other matter pertinent to
t he managenent of the action.

(c) Modification of O der

The scheduling order controls the
subsequent course of the action but nay be
nodi fied by the court to prevent injustice.

Cross reference: See Rule 5-706 for
authority of the court to appoint expert
W t nesses.

Source: This Rule is new

Rul e 2-504 was acconpani ed by the follow ng Reporter’s Note.

See the Reporter’s Note to Rule 2-341.

The Vice Chair told the Commttee that there have been sone
suggested additions to the contents of the scheduling order.
Oiginally, it was assuned that no court would require that al
di spositive notions be filed before discovery was conpl et ed, but
because at | east one jurisdiction has incorporated such a
requirenent in its scheduling order, the Subcommi ttee added

subsection (b)(1)(E) to make clear that courts nay not require
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that dispositive notions be filed any earlier than 15 days after
the date by which discovery is conpleted. Subsection (b)(1)(F)
adds to the nmandatory contents of the scheduling order a date by
whi ch any additional parties nmust be joined. This provision is
nmoved from subsection (b)(2), pertaining to contents of the
scheduling order that are permtted, but not required.

Subsection (b)(1) (G adds a date by which anendnents to the

pl eadi ngs are allowed as of right to coordinate with the proposed
amendnents to Rule 2-341. Judge Heller noted that the scheduling
orders in | ead paint cases already contain these provisions, and
she stated that this is a good addition to Rule 2-504.

The Vice Chair state that section (c) is new. It provides
that the scheduling order controls the subsequent course of the
trial, but may be nodified to prevent injustice. M. Klein
suggested that the word “nmay” should be changed to the word
“shall,” so that section (c) is no |longer stated perm ssively.

By consensus, the Conmittee agreed with M. Klein s suggestion
By consensus, the Conmmttee approved the Rul e as anended.
Agenda Item 5. Consideration of proposed anmendnents to Rule

16-819 (Court Interpreters) and Canon 11, Appendix: Maryl and
Code of Conduct for Court Interpreters

Judge Norton presented Rule 16-819, Court Interpreters, and
Canon 11 of the Maryl and Code of Conduct for Court Interpreters,

for the Committee’ s consideration.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

AMEND Rul e 16-819 (e) to del ete | anguage
pertaining to good cause and to add a
statenent pertaining to renoval of
interpreters froma proceeding, as foll ows:

Rul e 16-819. COURT | NTERPRETERS

(e) Renoval from Proceeding

A court interpreter may be renoved

from a proceedi ng fer—geod—ecause—Cood—ecause
fer—removat—netudes:-

Appentix—to—these—Rutes— by a judge or

judi cial appointee within the neaning of Rule
16-814 (e)(1), who shall then notify the

Adm nistrative Ofice of the Courts that the
action was taken.

Rul e 16-819 was acconpani ed by the followi ng Reporter’s
Not e.

The Adm nistrative Ofice of the Courts
(AOC) has been having problenms with the
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conduct of court interpreters. To clarify
that it is permssible to discipline
interpreters, including renmoving themfrom
the court list of interpreters, the General
Court Adm nistrative Subconmittee, at the
request of the ACC, recommends deleting the
“good cause” standard from section (e) of
Rul e 16-819 and replacing it with |anguage
stating that a judicial officer or nmaster may
remove an interpreter froma proceedi ng and
then nmust report the renoval to the ACC. The
ACC al so proposes that the standard for
removal in Canon 11 of the Maryl and Code of
Conduct for Court Interpretors be changed
from“for good cause” to “for reasons
satisfactory to the Admnistrative Ofice of
the Courts” and that in place of a hearing,
an interpreter sinply have an opportunity to
respond before the interpreter is

di sci plined. The ACC al so suggests renoving
t he | anguage pertaining to good cause for
renoval because it is inconsistent with the
i dea that sonmeone can be renoved for any
reasons other than a reason that is
unconstitutional or illegal. The

Subconmi ttee agrees with these suggested
changes to Canon 11.

Two judges on the Judiciary’s
Interpreter Commttee, the Honorabl e Audrey
J. S. Carrion of the Crcuit Court for
Baltimore City, and the Honorable Paul A
Hackner of the Crcuit Court for Anne Arundel
County, have requested that in Rule 16-819
(e), the term*“judicial officer” be change to
“judge” and that the definition of the term
“judge” be the one used in Rule 1-202 (m.
They have al so requested that a definition of
the term “master” be included. The
Subconmittee agrees that the term“judge” is
preferable to the term*“judicial Oficer,”
but believes that no definition of the word
“judge” needs to be placed in the Rule. In
lieu of the term“master,” the Subconmmttee
suggests using the term “judicial appointee”
as defined in Rule 16-814 (e)(1).
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MARYLAND RULES OF PROCEDURE
APPENDI X: MARYLAND CODE OF CONDUCT

FOR COURT | NTERPRETERS

AMEND Canon 11 by del eti ng | anguage
providing for a hearing and | anguage
referring to certain types of discipline of
interpreters for good cause, and by addi ng
| anguage that allows discipline for any
reason satisfactory to the Admnistrative
Ofice of the Courts, as follows:

APPENDI X: MARYLAND CODE OF CONDUCT FOR COURT
| NTERPRETERS

Pr eanbl e

In the absence of a court interpreter,
many persons who cone before the courts are
partially or conpletely excluded from ful
participation in the proceedi ngs because they
have limted proficiency in the English
| anguage, have a speech inpairnent, or are
deaf or hard of hearing. It is essential that
the resulting communi cation barrier be
removed, as far as possible, so that these
persons are placed in the sane position and
enj oy equal access to justice as simlarly
situated persons for whomthere is no such
barrier. As officers of the court,
interpreters help to ensure that these
persons enjoy equal access to justice and
t hat court proceedings and court support
services function efficiently and
effectively.

Applicability

Thi s Code shall guide and be bindi ng
upon all certified interpreters and
interpreters eligible for certification, as
those terns are defined in Rule 16-819, and
al | agenci es and organi zati ons that
adm ni ster, supervise the use of, or deliver
interpreting services in the courts of this
St at e.
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Canon 11
Conpl i ance

After notice and an a reasonabl e

opportunity fer—a—hearing to respond, the

Admi nistrative Office of the Courts may

discipline an interpreter, by aectirons—suech—=as
o : . I .

s L : : '
fer—nadeguate—performance—or—other—good
eatuse including renoving the interpreter from
the list of court interpreters, for any
reasons satisfactory to the Adninistrative
Ofice of the Courts, other than a reason
that i s unconsti-tutional or otherw se

illeqgal.

Correntary

Canon 11 was acconpani ed by the follow ng Reporter’s Note.

See the Reporter’s note to Rule 16-8109.

Judge Norton explained that the Adm nistrative Ofice of the
Courts (“the AOC') had requested that the Conmittee propose
amendnents to the Rules pertaining to court interpreters so that
a judge or judicial appointee may renpbve a court interpreter at

the nmonent the problemw th the interpreter occurs in the
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courtroom A judicial appointee is defined in subsection (e)(1)
of Rule 16-814, Maryland Code of Conduct for Judicial Appointees,
as an auditor, exam ner, naster, or referee appointed by the
Court of Appeals, the Court of Special Appeals, a circuit court,
or an orphans’ court. The change to the Rules would allow judges
and judicial appointees to renpbve court interpreters at the
nmoment the problemoccurs, w thout the necessity of having to
find good cause to renove the interpreter. The Chair added that
the changes to the Rules would elimnate the requirenent of

hol ding a hearing before an interpreter, who is on the ACC
approved list, can be renoved.

The Vice Chair inquired as to why the court interpreters
must be renoved. The Chair responded that David R Durfee, Jr.,
Esq., Executive Director of Legal Affairs, and Deborah A. Unitus,
Manager of Program Services for the AOC, were present to speak on
this topic. M. Durfee told the Comrittee that he had sent a
letter to the Chair explaining that there had been a nunber of
problenms with court interpreters who were supplying information
to witnesses and giving answers for witnesses. M. Unitus had
asked what could be done to alleviate this problem The Rules
pertaining to court interpreters do not address this currently.
M. Durfee said that a “for cause” standard is burdensone. A
hearing wth cross-exam nation of wtnesses is too formal and
inefficient a process. The Chair comented that a judge may want
to renmove an interpreter because a party distrusts the

interpreter or because a judge wants the proceeding to nove nore
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qui ckly.

M. Durfee questioned the use of “good cause” in the current
Rul e. Does that nmean that soneone can cross-exan ne a judge?
How formal is the renoval proceeding? It is inportant to nove
away fromthe formal process that nakes it difficult to renbve an
interpreter, when renoval of the interpreter becones necessary in
the mddle of a trial. The interpreter can be given the
opportunity to respond without holding a hearing. The Chair
asked whether the Rule should include allowng the interpreter to
file a witten response. M. Durfee answered that the Rule
should be left in the formthat appears in the neeting materials.
Judge Norton pointed out that Rule 16-819 (e) allows an
interpreter to be renoved at the trial by a judge or judicial
appoi ntee, who then notifies the AOC about the renpoval. M.
Durfee noted that the requirenment in Canon 11 that the renoval be
for reasons satisfactory to the ACC inplies that a statenent in
witing is filed. M. Karceski remarked that there are forns of
di sci pline other than renoval that are in the Rule already. The
Vice Chair observed that the reference to “discipline” in the
Rule sound as if the AOC is a disciplinary body |like the Attorney
Gievance Comm ssion. M. Durfee comented that an interpreter
coul d be disciplined by being suspended or reprimanded.

The Vice Chair suggested that Canon 11 read as foll ows:
“After notice and reasonabl e opportunity to respond, the
Adm nistrative Ofice of the Courts nmay renove an interpreter

fromthe list of court interpreters.” M. Durfee said that the
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proposed | anguage had been taken fromthe State Merit System Law
applying to the renoval of enployees. By consensus, the

Comm ttee agreed with the Vice Chair’s suggestion. The Conmittee
approved Rule 16-819 as presented and Canon 11 as anended. The
Chair thanked M. Durfee and Ms. Unitus for their help in

i npl enenting the Court Interpreter Rules.

The Chair adjourned the neeting.
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